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January 7, 1992

Marsha Sydney A. Goldberg

United States Marshds Service

303 Federad Building and U.S. Courthouse
Kennedy Plaza

P.O. Box 1524

Providence, Rhode Idand 02901

Dear Marshd Goldberg:

This responds to your letter of November 4, 1991 requesting formal consultation pursuant to
Section 7 of the Endangered Species Act of 1973, Public Law 93-205, as amended (ESA). This
constitutes the biological opinion of the U. S. Fish and Wildlife Service on the Marshds Service's
proposal to dispose of 23 acres of land known as Great Harbor Neck on Block 1dand, Rhode
Idand. This parcd, dso known as Gunners Hill or the Beane property, recently came into the
possession of the U. S, Marshds Service following its forfeiture under the National Asset Seizure
and Forfeiture Act.

The U. S. Digrict Court for the Didtrict of Rhode Idand has issued an Order for the "Terms of
Sde' of this property (Attachment 1). Conditions specified in the court order which are pertinent
to this biologica opinion include: 1) the property will be sold on the open market not through
auction; and 2) the property will be sold as one entire parce defined by the metes and bounds
land description, in the land evidence records, Town of New Shoreham.

Informa consultation between the Fish and Wildlife Service (FWS) and the Marshds Service
relaive to this action began in early 1991. On February 1, 1991, representatives of the FWS,
Senator Chafee's office and The Nature Consarvancy met with Marshd Wyatt and a dtaff
member regarding the procedures for digposing of the property and the desre of the
environmental community to protect the areds naturdl resource values. At that time, the FWS aso
identified the need to conduct a more thorough biologicd inventory of the parcd. In May 1991,
the FWS organized a gSte vist and resource inventory involving members from severa date,
Federal and private conservation organizations. Additiona field surveys were conducted by the
FWS (and state and private cooperators) in June 1991 and by the Rl Natural Heritage Inventory
and Divison of Fish and Wildlife in August 1991. In a letter to Marshd Wyatt dated July 18,
1991, the FWS informed the Marshds Service that the parcel provided nesting habitat for severa
gpecies of migratory birds including two pairs of the uncommon American oysercatcher and
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Block Idand's only black-crowned night heron rookery (15 pairs). This letter aso advised the
Marshals Service that June 1991 survey efforts had documented the occurrence of an
endangered American burying beetle (Nicropharus americanus) and that the property may aso
have potentid vaue as habitat for the threatened piping plover (Charadrius meodus) and the
threatened northeastern beach tiger beetle (Cicindela dorsalis dorsalis . Further correspondence
occurred on July 22, 1991, and on October 24, 1991 we notified the Marshas Service of their
respongibilities reative to the Endangered Species Act and Migratory Bird Treaty Act. A
November 4, 1991 telephone conversation between Michael Amara, FWS Endangered Species
Biologigt, and Dennis Maloy, Deputy U.S. Marshd dlarified the Section 7 consultation process.
Also on November 4, 1991, we received the Marshals Service's request to initiate forma
consultation. The 90-day forma Section 7 consultation period began on November 4, 1991, the
date your request was received.

Based on the preceding informal consultations and biological data gethered in 1991, the FWS
determined that the proposed disposition of this parcel may adversdly affect Federaly protected
threatened and endangered species. This "may adversaly affect” determination is based on two
aspects of the proposed sde. The first pertains to the fact that through the consultation
requirements set forth in Section 7 of the ESA, threatened and endangered species are afforded a
greater measure of protection when they and their habitat occur on land under Federal ownership,
management or oversight authority. The action of removing from Federad ownership, habitat that
supports an endangered species, therefore, removes substantive protection afforded these species
through the Section 7 consultation process. A second adverse result of the proposed sale is that
the habitat values of the parcd could be lost or degraded if the property is developed or
otherwise substantialy atered from its present condition.

The threatened and endangered species of interest in this consultation include the threstened
piping plover, the threatened northeastern beach tiger beetle, and the endangered American
burying beetle (Nicrophorus americanus). Because the former two species are currently
extirpated from Block Idand, the American burying beetle is the primary focus of this biologica
opinion.

Piping Plover

The piping plover is a smdal Nearctic shorebird. The East Coast population of the piping plover
was listed as a threatened species in January 1986. Along the Atlantic coast, the plover nests on
beaches above the high tide line, on coastdl sand flats, on gently doping foredunes and in blowout
or washover areas within sand dunes (U.S. Fish and Wildlife Service 1988). Adult birds lead
their precocia chicks to forage along the seaweed wrack line, and to nearby intertidal areas and
mudflats, where they feed on invertebrates. During nest establishment, incubation and brood
rearing, piping plovers are very susceptible to human disturbance. In genera, nesting plovers are
more likely to be successful in locations where human presence, unleashed pets and vehicular
traffic are restricted.

There are hitorica records of piping plovers occurring on the beaches in the vicinity of Grest
Harbor Neck, but plovers do not currently nest there or elsewhere on Block Idand. The
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Department of the Interior has the authority pursuant to Section 4 of the ESA, to designate critical
habitat for the Atlantic coast population of the piping plover. However, no habitat on Block Idand
is currently under consideration for critical habitat designation.
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The coastd portions of Great Harbor Neck have the potentia to support nesting and feeding
piping plovers in the future, should this species continue to increase from its current depressed
population levels and reoccupy former nesting beaches. While the parce does have potentia
vaue to the recovery effort for this species, it is not essentia for the species continued existence.
It istherefore, the biological opinion of the servicethat the proposed land disposal is not
likely to jeopardize the continued existence of the threatened piping plover.

Northeastern Beach Tiger Beetle

This tiger beetle historically occurred on ocean beaches throughout much of the northesstern
United States, with digunct populations occurring in Chesapeake Bay (U.S. Fish and Wildlife
Service 19914a). It was listed as a threatened species in October 1990. Critical habitat has not
been designated for this species.

The northeastern beach tiger beetle is a day- and night-active predaceous insect with narrow
habitat requirements. Adults and larvae undergo their entire 2year life cycle on broad, sandy
beaches that have low human disturbance. Larvae live in shadlow burrows which they excavate in
the upper intertida zone of the beach. The primary food of larva is sand fleas (amphipods), which
can be quite numerous in wet sand and under the seawrack. Adults may occur in burrows or
upon the surface, actively engaged in courtship, mating, foraging, dispersa and other behaviors.

Historica records indicate that he northeastern beach tiger beetle formerly occurred on the
eastern shore of Block Idand at or near Crescent State Beach. The only currently known
occurrence of the northeastern beach tiger beetle in New England is on Marthas Vineyard,
Massachusetts. In May, June, and August 1991, visitsto the Great Harbor Neck property were
made by Service, and Rhode Idand Natural Heritage Inventory and Divison of Fish and Wildlife
personnel. No northeastern beach tiger beetles were observed at Great Harbor Neck or
elsawhere on Block Idand (FWS files and C. Rathd, RI Divison of Fish and Wildlife, in litt.,
1991). Like the piping plover, the tiger beetle is currently extirpated from Block Idand. While
the Great Harbor Neck property has potentia value to this threatened species is a possible
future reintroduction dte, it is not essentia to the surviva or recovery of the species. It is
therefore our biological opinion that the disposal of the property as planned is not likely
to jeopardize the continued existence of the northeastern beach tiger bestle.

Amarican Burying Beetle

Status and Life History

At 1-1.5 inches in size, the American burying beetle is the largest North American carrion beetle
of the genus Nicrophorus (Order Coleoptera, Family Silphidae). It was once widdy distributed
throughout eastern temperate North America from at least 150 counties in 35 dates and three
Canadian provinces (U.S. Fish and Wildlife Service 1991b). The speciesis now confined to only
two widely separated populations rangewide, Block Idand off the southern coast of Rhode Idand
and severd counties in eastern Oklahoma
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The life history of the American burying beetle has been described by Schweitzer and Master
1987, Kozol et a. 1988 and Kozol 1990. On Block Idand, these nocturnd beetles are active
during warn evenings when temperatures remain above 60' F. They actively search for carrion
upon which they feed and require for successful reproduction. When a carrion item of appropriate
sze is located, a mae and femae beetle will bury it by excavating the soil out from benegth the
carcass. Working together, a pair of American burying beetles can completely bury a robin or
chipmunk sized carcass by daybresk. once underground, the female beetle will lay eggs near the
carcass and one or both adults remain with the subsequent larvae providing parental care until

larva development is complete. The high level of parentd care exhibited by the American burying
beetle and others of this (group is very rare among non-socid insects. It isthis facet of their life
history that has most fascinated scientists and as aresult, there is a consderable body of literature
available on these species. Y oung adults overwinter in the soil and most probably breed for the
firg and only time the following June or July. The American burying beetle is conddered an annud

pecies with alife gpan of 12 months (U.S. Fish and Wildlife Service 1991b).

The Block Idand population of the American burying beetle has been censused four times since
1986 by A. Kozol of Boston University, with the assistance of private and state cooperators. The
Sze of the population in the three main study areas on south Block Idand is considered to be
375-500 individuas and currently appears stable. About 600 acres of habitat encompassing the
prime areas of occurrence for this species on Block Idand have been protected through the
efforts of state and private conservation organizations, and residents of Block 1dand.

In eastern Oklahoma, the American burying beetle occurs in lower dendties but across a much
more widespread area encompassing severa counties. No population estimate is available but
with 207 beetles encountered during census efforts by one researcher during 1991, it reasonable
to assume that the Oklahoma population is much larger than that of Block Idand. Critica habitat
has not been designated for this speciesin Rhode Idand or Oklahoma.

Habitat and Other Requirements

While the reasons causing the rangewide decline of the American burying beetle are not fully
understood, some of the essential factors comprising burying beetle habitat are known. These
include a well developed soil layer; vegetative cover such as grasdand, forest or shrub thickets;
the presence of smdl birds or mammas (carrion source); and reduced competition from
carrion-seeking scavengers such as skunks, raccoons, fox, opossum, etc., which compete directly
with burying beetles for this food source mobility is essentid for species like carrion bestles,
which depend on a discrete food source that is unpredictable and patchy in digtribution. American
burying beetles are known to be capable flyers and are considered highly mobile. one marked
individua on Block Idand was released and recaptured over amile away two hours later (Andrea
Kozol, Boston University, pers. comm.). While non-breeding individuas Pay be able to exploit
carion in a number of different habitat types, such as beaches, sand dunes or wetlands, it is
presumed that pairs attempting to bury carrion
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for reproductive purposes require friable soil. In this regard, Kozel (1986) reported that habitats
with predominantly sandy soils should be excluded from surveys since Nicrophorus spp. are
unable to bury prey in this type of soil. Therefore, areas characterized by soils that are either too
xeric (dry), unconsolidated such as sand, or water saturated are presumed unsuitable for
reproductive purposes.

Survey Efforts at Great Harbor Neck

On May 3 and 4, 1991, ten baited pitfall insect traps were set at the former Beane property on
Block I1dand. While no American burying beetles were captured, this survey was consdered
inconclusve, snce evening temperatures dipped into the 40*s and the species is much more
active later in the season when nighttime temperatures are higher.

On June 20 and 21, 1991, seven baited pitfal traps were again set on the Beane property by the
FWS and date and private cooperators. This trapping interva, the third week of June, is
consdered the optimum time to survey for this species on Block I1dand Kozd 1991). While no
American burying beetles were captured during this second trapping attempt, severd other

carion beetles were (24 individuds of 3 species), indicating that conditions (bait, wind,
temperature) were favorable for the trapping effort. However, on June 20 an adult femae
American burying beetle was observed at the property in the vicinity of the cottage on a dead
herring gull duck which had been removed from the beach and placed adong the trep line by RI
Divison of Fish and Wildlife personnd. The specimen was postively identified by A. Kozd

(Boston Universty), and C. Raithe (RI Divison of Fish and Wildlife) and was photographed by
FWS prior to release. Importantly, the beetle had begun to prepare the gull carcass for burial and
had succeeded in partidly burying it when discovered. Although no mate was found, observation
of an adult femade attempting to bury a carcass suggedts that there is indeed some suitable
"breeding” habitat available for this species a the Beane property and ta smal numbers of
beetles do occur there.

Rdative Importance of Great Harbor Neck

Burying beetles are not evenly distributed on Block Idand. In 1985, Schweitzer and Master
tested the hypothesis that carrion from the gull colony on northern Block Idand is important to the
American burying beetle. They tethered carcasses and placed bait and blacklight stations at
locations in northern and southern portions of the idand. During this study, no American burying
beetles were detected at the ten carcasses and Six bait stations at the north end of the idand,
while severa American burying beetles were observed at carcasses, bait and blacklight, Sations
on south Block I1dand.

During trapping efforts (76 trap nights) at five locations on the north end of Block idand in 1986
and 1989, only two American burying beetles were captured Kozd in litt. 1991). On the same
date that the Beane property was surveyed in 1991 (June 20) 20 pitfal traps were also set in the
primary habitat of occurrence on south Block Idand. While a single specimen was observed a
the Great Harbor Neck property, 120 American burying beetles were captured on the night of
June 20, 1991 at the south Block Idand primary study area. As Kozel (1990) points out, while it
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is possible to capture Nicrophorus individuas on the north end of Block Idand, they are much
more abundant on the southern end (i.e,, south of Great Salt Pond). Thus, the grester rdative
importance of the south portion of Block Idand is well supported by the fidd studies and
observations of severd researchers.

Based on the preceding discussion, it is apparent that Great Harbor Neck is north of the areaon
Block Idand known to support the grestest concentrations of the American burying bestle.
Evaudtion of the soil types present within the 23 acre parcd indicate that about 45 percent of the
area condsts of beaches, and level or depressona sand dunes stabilized by vegetation (U.S.
Dept. of Agriculture 1981). These soil types are unsuitable as breeding habitat for Nicrophorus
burying beetles. The remaining estimated 55 percent of the property consists of Paxton very stony
sandy loam (U.S. Dept. of Agriculture 1981), a soil type that nay be suitable for burid by
Nicrophorus spp. Interestingly, these soil types are not iepresented in the areas of southern
Block Idand where the beetle is known to occur in grestest dengities. There, Hinckley gravelly
sandy loam and Gloucester-Bridgehampton complex are the predominant soils present (U.S.
Dept. of Agriculture 1981).

Effects of the Action and Biologica Opinion

Notwithstanding the fact that the former Beane property is well north of the area of primary
occurrence for the species on Block Idand and that a sgnificant portion of the parce is unsuitable
as breeding habitat for the beetle, individua Nicrophorus americanus do occur there. It is our
regpongbility in this opinion to review the status of the species, and to evauate both the direct and
indirect effects of the proposed action (sale) on this species. As previoudy stated, the act of
removing this habitat from federa ownership diminishes the added protection afforded threatened
and endangered species through Section 7 of the ESA, which only gppliesto actionswhich are
funded, authorized or undertaken by federd agencies. Once in private or non-federa public
ownership, only the provisons of Section 9 of the ESA gpply. Section 9 dates that it is unlawful
for any person subject to the jurisdiction of the United States to "take" an endangered species.
The term "take means to harass, harm, pursue, hunt, shoat, wound, kill, trap, capture, or collect,
or to attempt to engage in any such conduct. Harm is further defined as an act that may include
ggnificant habitat modification or degradation where it actudly kills or injures wildlife by
sgnificantly impairing essentid behaviora patterns including breeding, feeding, or sheltering.

The portion of the property which has soil suitable for the American burying beetle (Paxton sandy
loam) is dso that area most likely to be at least partidly developed if the parcel is sold to other
than a conservation organization. Such a sde could result in minor loss of available habitat if the
parce was kept intact and development were limited to driveway improvements and renovations
to the exigting dwelling, or a greater loss of available habitat if the parcd were subdivided and
severd dwellings and additional access roads constructed.

Based on areview of dl information available to us, it is the biologica opinion of the U.S. Ash
and Wildlife Service that the proposed disposition of the Great Harbor Neck property is not
likely to jeopardize the continued existence of the American burying beetle. This opinion is based
on the following information: the parcel contains habitat which supports relatively few beetles,
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larger areas of greater importance on south Block Idand have been protectedthrough acquisition,
easements, and development redtrictions; the Block 1dand populationhas been rdlatively stable
during the padt five years, and 1991 survey efforts in eastern Oklahoma revealed that the species
Is more widespread and occurs in grester numbers there than was previoudy known.

Incidenta Take

Section 9 of the ESA, as amended, prohibits any taking (refer to definition in "Effects of the
Action and Biologica Opinion" section) of any listed threatened or endangered species without a
gpecia exemption. Under the terms of Section 7(b)(4) and Section 7(0)(2), taking that is
incidental to and not intended as part of the agency action i not congdered taking within the
bounds of the Act provided such taking is in compliance with the following incidental take
Satements.

If the subject parcel is sold and developed, individua American burying beetles may be "taken"

by routine sSite preparation and construction practices, such as driveway congtruction, foundation
excavation, water and septic system ingdlation, and landscaping activities. Whileit is not possible
to accurady esimae the number of beetles which may be harmed through the sde and
development of the parcel, based on the 1991 survey efforts and the low trapping success for this
species esewhere on the north end of Block Idand, we anticipate that four American burying
beetles, or their eggs or larvae, could be taken (killed) as an indirect result of the proposed land
sde. While the levd of take and the loss of periphera habitat for this species is consdered well

below the threshold which would jeopardize the continued existence of the species, the following
reasonable and prudent measures which are necessary and gppropriate to minimize or avoid this
take must be observed in order to be exempt from the prohibitions of Section 9 of the ESA:

-As a condition of the sde, ste work (i.e,, driveway congtruction, foundation and septic
system excavation) will be scheduled to avoid the burying beetle breeding season (June, July and
August). This will minimize the possbility of disturbing one or more broods of burying bestles. A
brood may contain as few as three or as many as 30+ individuds (Kozol in U.S. Fish and Wildlife
Service 1991).

-As a condition of the sde, representatives of the Fish and Wildlife Service and/or our
date and private conservation agency cooperators will be permitted seasona access to the
property (June - August) for the purpose of conducting surveys for American burying beetles.
Depending on the dispogtion of the property and subsequent development plans, American
burying beetles captured on the parcel may be removed and rel eased elsewhere on Block 1dand.

--A copy of this biologica opinion will be included among the documents made available
for review by dl potentia buyers of the parcel, and shdl be provided among the legd terms and
conditions of sde.

U.S. Marshal Service compliance with the preceding conditions does not exempt future
landowner s from the prohibitions of Section 9 of the ESA. Future owners of the property
must contact the Fish and Wildlife Service regarding development plansand prior to any
ground breaking construction.
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This concludes forma conaultation on this action. Reinitiation of forma consultation is required if
the amount of incidental take is exceeded, if new information reveds effects of the action that my
impact listed pecies in a manner or to an extent not considered in this opinion, if the action is
subsequently modified in a manner that causes an effect to the listed species or critica habitat that
was hot conddered in this opinion, or if a new speciesiis listed or critica habitat designated that
ray be affected by the action.

The 17WS maintains a strong interest in acquiring or otherwise protecting this property for itsfish
and wildlife resource vaues. We will continue to work with cooperators in The Nature
Conservancy and Senator Chafee | s off ice toward an appropriation of the necessary funds. In
the interim, please keep us informed relaive to your efforts to obtain a buyer for the parcd.
Quedtions and further consultation regarding this matter can be referred to Michad Amard,
Endangered Species Specidid, at the above address, telephone: 603/225-1411, FTS 834-4411.

Sincerdy yours,

Gordon E. Beckett
Supervisor
New England Fidd Offices

Attachment
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cc. Sen. John Chafee's Office, Providence
Sen. Claiborne Pdll's Office, Providence
D. Wolkoff, TNC
C. Rathd, RIDFW
K. Lewis, RI TNC
A. Kozol, Boston U.
K. Frazier, FWS R-2
J. Dowhan, FWS-CEP
P. Nickerson, RO-SE
RO/FWE Reading File
FWEMAmad:1-6-92:834-4411
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